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Child Welfare and Protection
• Child Abuse Prevention and Treatment Act (CAPTA) 1974
• Indian Child Welfare Act (ICWA) 1978 
• Adoption Assistance and Child Welfare Act of 1980
• Multi Ethnic Placement Act (MEPA) 1994 & (IEPA) 1996
• Adoption and Safe Families Act (ASFA) 1997
• Keeping Children & Families Safe Act 2003
• Fostering connections to Success and Increasing Adoptions Act 2008
• Preventing Sex Trafficking and Strengthening Families Act  2014
• Every Student Succeeds Act  (ESSA) 2015
• Families First  2018
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What is important to those of us 
in the trenches?

What do child welfare people mean 
when they say “IV-E” and “IV-B”?

Remember that the federal advocates 
are not out to punish or make us jump 
through hoops; each requirement has 

a policy behind it  
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CAPTA – starts in 1974 and keeps 
on going!

• Broad scale requirements mostly on CPS 
issues 
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1974: Only 10 Requirements:
1. Immunity for Reporters✓
2. Provisions for Reporting ✓
3. Prompt Investigation and 

Child Protection ✓
4. Trained Child Protection 

Professionals and 
Services/Programs Available
✓

5. Preserve Confidentiality✓
6. Cooperation of Police, 

Courts, and Human Services 
Agencies✓

7. GAL for Child in Every Court 
Case ✓

8. Maintenance of Effort / Use 
$ to Supplement Other $

9. Spread Information to 
General Public About 
Abuse/Neglect

10. Give Preferential Treatment 
to Parental Organizations

CAPTA Uses “State Grant Eligibility Requirements” to 
Prod State Law & Policy Changes

(✓ Means It is Still in CAPTA Today in Some Form)
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1. State Must Have Mandatory Reporting

2. Referral Procedures for Drug-Affected & FASD 
Newborns

3. Development of a Plan of Safe Care for Such Newborns

4. Immediate Screening, Risk & Safety Assessment, and 
Prompt Investigation

5. Triage Procedures, Including Use of Differential 
Response

In the Current CAPTA, There Are 28 State Eligibility 
Requirements (almost triple 1974)!
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6. Safety Protection for All Children in the Home

7. Immunity for Good Faith Reporting

8. Confidentiality (with Listed Acceptable Exceptions)

9. Disclosure Mandated to Those With Child Protection 
Responsibilities

10. Must Allow Public Disclosure of Case Information in 
Child Fatality and Near-Fatality Cases

11. Cooperation of Police, Courts, and Human Services 
Agencies

12. Prompt Expungement of Publically Accessible 
Records in Unsubstantiated or “False” Cases 
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13. Requiring a Guardian Ad Litem who has Relevant 
Training and Specified Responsibilities

14. Citizen Review Panels (most states must maintain 
3 of these)

15. Expedited TPR for Abandoned Infants and Ability 
to Appeal Official Findings of Abuse or Neglect

16. Not Requiring Reunification of Children with 
Parents Who’ve Committed Serious Crimes

17. Making Convictions of These Crimes a Ground for 
TPR
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18.Training Caseworkers on Their Legal Duties to 
Protect the Rights of Children and Families

19.Improving Caseworker Training, Retention, and 
Supervision

20.Referring Children Under 3 Substantiated for 
Abuse or Neglect for Early Intervention Services 
Under Part C, IDEA

21.Requiring Record Checks for Prospective Foster 
and Adoptive Parents & Other Adult Relatives & 
Non-Relatives in the House
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22. Systems of Technology to Support CPS and Track 
Cases

23. Procedures for Responding to Baby Doe Medical 
Neglect Cases

24. Descriptions of Miscellaneous Policies & 
Procedures (e.g., on Family Involvement in 
Decision-Making, and on Domestic Violence & 
Substance Abuse Coordination with CPS)

25. At First Contact with CPS, Notifying Parent(s) of 
Allegations Made Against Them
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26. Assurance that Child Protection Programs That 
Are Carried Out Under Title IV-B Comply with 
These Provisions

27. Address Unique Needs of Unaccompanied 
Homeless Youth, Including Access to Enrollment 
and Support Services, and to IV-B, IV-E, and 
McKinney-Vento Eligibility

28. CPS Must Collaborate with Community-Based 
Prevention Agencies and Families Affected by 
Child Abuse and Neglect
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The Adoptions and Safe Families Act 
(ASFA) 

ASFA amended the federal foster care law Titles IV-B and 
IV-E of the Social Security Act

All states passed legislation in order to be in compliance with ASFA

Made safety, permanency, and well being of the child the primary 
focus of the law

Signed into law on November 19, 1997
HHS Regulations went into effect on March 27, 2000
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Reasonable Efforts - Removal
• Federal Standard

– A case specific  judicial determination 
whether reasonable efforts were made to 
prevent removal or that reasonable efforts 
were not required must be made by the 
court within 60 days of removal of child 

– Federal Reference: Section 471(a)(15) of 
SSA; 45 CFR 1356.21 (b)(1) and 45 CFR 
1356.21 (d)
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Reasonable Efforts to Prevent Placement

“RE”
• The child welfare agency has a duty to provide timely, 

reasonable efforts to prevent placement 

• The court must make a finding that the child welfare 
agency made such reasonable efforts - Finding must be 
made within 60 days of the child’s removal

• If the court does not make the finding, the agency will 
not receive IV-E dollars for the child’s entire stay in 
foster care

• The finding must be detailed and child specific - not just 
a reference to the law
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Reasonable Efforts
Don’t be confused, this phrase is used in 
two ways.  Reasonable efforts is also 
used to describe the efforts to achieve 
permanency plan.

• The court must make a finding whether the agency 
provided reasonable efforts to finalize the permanency 
plan within 12 months of the child’s entry into foster care.

• A negative, late, insufficient or missing finding means the 
agency is ineligible for IV-E dollars until the court makes a 
positive finding.

• The finding must be detailed and child specific
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Reasonable Efforts to Prevent 
Placement

• Recent preventive efforts - homemaker, 
parent aide, visiting nurse, day care, parenting 
classes, substance abuse or mental health 
treatment

• Recent casework contacts or counseling

• Relevant past efforts

• Relevant emergency type assistance 

16



Reasonable Efforts to Prevent 
Placement

• Non-foster care safety plan - use of 
relatives, non-perp parent, alternative 
shelter for child with non-perp parent

• Use of court-ordered protective supervision

Copyright 2017 ABA Center on 
Children and the Law
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Remember. . .
• There are cases where they have been no 

efforts that could have been reasonably 
made to prevent the placement because of 
an urgent situation/ emergency situation 
where perhaps the family had not even 
been known previously .

• This is not to be described as “no efforts,” 
this is “no efforts could have been 
reasonably made.”
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Best Interests/Contrary to 
Welfare

• Federal Standard
– Child’s removal from home must have been 

the result of judicial determination--
continuation in home would be contrary to 
welfare of child or removal would be in 
child’s best interests

• Contrary to welfare/best interests must be 
explicitly documented in initial court order 
sanctioning removal 
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Best Interests/Contrary to 
Welfare

• Federal Standard  -
• Even if removal by detention order

• Even if removal involves Direct Placement / 
Relative

• Must be made on case-by-case basis

• Federal Reference: Section 472(a)(1) of 
SSA; 45 CFR 1356.21 (c)
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Contrary to the Welfare Findings
“CTW”

• Must be made on the first court order sanctioning  a 
child’s removal from home 

• Case specific and detailed 

• If the finding is not made in the first order, the agency 
will NOT receive IV-E dollars for the entire length of 
the child’s stay in foster care

• The finding must be made in both emergency and non-
emergency removals
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Reasonable Efforts – Finalize 
Permanency Plan

• Federal Standard
– Initial permanency hearing must be held 

within 12 months of the entry of child into 
foster care

• Entry of child is considered the earlier of the 
fact finding of abuse or neglect or the date 
that is 60 days after removal of child from 
home/including where child removed and 
placed into detention
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Reasonable Efforts – Finalize 
Permanency Plan 

• Federal Standard
– Initial permanency hearing must be held 

within 12 months of the entry of child into 
foster care

• Federal Exception -- Where court makes a 
finding that reasonable efforts are not 
required, then a permanency hearing must 
be held within 30 days of the court’s 
determination

Copyright 2017 ABA Center on 
Children and the Law
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Reasonable Efforts Toward Reunification 
Are Not Required When. . .

1. Aggravated Circumstances:  Abandonment, sexual 
abuse, torture, chronic mental injury, or chronic 
physical harm 

2. Enumerated Felony:  Murder of another parent or 
another child of the parent, voluntary manslaughter, 
Aiding, abetting, conspiring, soliciting to commit such 
murder or voluntary manslaughter, felony assault

3. Prior involuntary termination of parental rights
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Reasonable Efforts – Finalize 
Permanency Plan

• Federal Standard
– Subsequent permanency hearings must be 

held every 12 months from preceding 
hearing

• Court or state law may elect more frequent 
permanency hearings

Federal Reference: Section 471(a)(15) of SSA; 45 CFR 
1356.21 (b)(2) and 45 CFR 1356.21 (d)
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PERMANENCY HEARINGS
• Participation: Parent, Child (court must  “consult with the 

child”), Relative caretakers and foster parents (entitled to 
notice and opportunity to be heard – “right to be heard” )

• Full hearing
• Independent judicial review
Timing:
• Within 12 months of the child’s entry into foster care, or
• Within 30 days of a judicial determination that reasonable 

efforts to help a child safely return home are not required
• Every 12 months thereafter as long as child is in foster care
• “Consult” with child about plan
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CONCURRENT PLANNING

Reasonable Efforts to 
finalize an alternate 
permanency plan may be 
made concurrently with 
reasonable efforts to 
reunify the family
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Foster Parents’ Rights

Notice and opportunity to be heard – “right” to be heard
• Permanency hearing

• Periodic reviews

Includes:
• Foster parents

• Pre-adoptive parents

• Relatives having care of the child

• ASFA does not require personal appearance but best 
practices. . .

• ASFA does not grant party status
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Hierarchy of 
Permanency Options 

Under ASFA

• Return to the Parent
• Adoption
• Legal Guardianship
• Permanent Placement with a Fit and Willing 

Relative
• Another Planned Permanent Living 

Arrangement
(must document compelling reason)
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TERMINATION OF PARENTAL RIGHTS

Petition must be filed when
• Child in foster care 15 of the most recent 22 months

• Court has adjudicated child to be abandoned

• Court has waived duty to provide reasonable efforts to 
reunify due to felony

Exceptions:
• Child living with a relative

• Agency has failed to provide services

• Compelling Reasons
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COMPELLING REASONS

Don’t be confused, this phrase is also used 
in two different ways:

(1)The agency determines it has a “compelling reason” not 
to file a termination petition for child who has been in 
care “15 of the last 22 months”    

(2)“Compelling reason” why “another planned permanent 
living arrangement” is being selected as a permanency 
option

Copyright 2017 ABA Center on 
Children and the Law

31



Compelling Reasons Not to File TPR

(1) an older teen who specifically requests that 
emancipation be established as his/her permanency 
plan;

(2) the case of a parent and child who have a significant 
bond but the parent is unable to care for the child 
because of an emotional or physical disability and the 
child’s foster parents have committed to raising 
him/her to the age of majority and to facilitate 
visitation with the disabled parent; or

(3)  the Tribe has identified another planned permanent 
living arrangement for the child. 
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Fostering Connections 2008 
• Kinship Guardianship Option

• Due Diligence must be used to identify and 
locate all adult relatives w/in 30 days 
except those with DV history

• Explain options to participate or be 
placement resources, incl what could be 
lost – must include option of foster care
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Fostering Connections
• Reasonable Efforts to keep sibs together 

unless contrary to safety or well being

• Assess sibling visitation and should be at 
least monthly 

• School stability – coordinate with school to 
ensure child being able to stay in same 
school 

• Transition plans for older youth
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PSTSFA  2014

• Preventing Sex Trafficking and 
Strengthening Families Act – 2014

• Requires some more IV-E requirements  in 
court proceedings of child welfare cases
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Kinship Guardianship 

• If the legal guardian getting kin gap 
payments dies or becomes incapacitated, 
the child can be placed with a successor 
guardian who can be given the payments if 
successor guardian is named in the kinship 
assistance agreement 
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Placement of children w/ Sibs

• When child enters care, all adult 
grandparents and all other relatives must 
be notified and also all parents who have 
legal custody of the child’s siblings or half 
siblings within 30 days

• This includes adopted sibs

37



Supporting Normalcy 

• Section 111

• All foster parents to be training in “reasonable and 

prudent parenting standard” 
• Address caregiver liability

• Court must review at every PH of an APPLA youth is the 
“reasonable and prudent parenting standard” is being 
applied for specific youth 
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APPLA changes
• Cannot be a goal until child is 16 – no 

grandfathering, no exceptions

• At every PH, must have documented 
“intensive, ongoing unsuccessful efforts” 
to attempt the other goals – including 
using social media to find family 
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APPLA changes 
• At every PH for an APPLA youth –
Child must be asked about the desired perm outcome

Court must specifically rule why APPLA is still best plan for 
child and why it is still not BI to return child home, free 
child for adoption or place child with guardian or fit and 
willing relative

That foster family is using “reasonable and prudent 
parenting” standard

That child is being given regular, ongoing, opportunities to 
engage in developmentally appropriate activities 
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ALL Foster Children over 14
• Case plans and transition plans must be done in 

consultation with child 

• Child may have 1 or 2 people of their own selection who 
can attend the case plan, 1 of whom can be designated as 
an advocate for reasonable and prudent parenting 
decisions

• Case plans must have written descriptions of the 
transition plan (this used to be for 16 and up)

• Case plan must include a document that lists the child’s 
rights re education, health, visitation, court participation, 
safety, credit reports –signed by the child               

• Annual credit report and correction of inaccuracies 
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All Youth over 18 leaving care 
after at least 6 months of care

• Must be provided with critical papers –
such as certified copy of birth certificate, SS 
card, medical records, health insurance 
info, state issued ID card (such as a driver’s 
license) 
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Sex Trafficking 
• Set of policies to identify, document and 

provide services to children who are being 
investigated, supervised by agency or are in 
care where there is reason to believe child 
is at risk of or is trafficked 

• Must report child within 24 hours to law 
enforcement if trafficking victim  
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Runaways
• Must be protocols for locating any child 

who is missing from foster care or from 
supervision or investigation to locate child 
quickly

• Must determine factors causing and 
respond to them

• Must determine what happened while on 
runaway including possible sex trafficking  
(all by 9/15)

• Must report runaway to law enforcement 
within 24 hours (by 9/16)Copyright 2017 ABA Center on 

Children and the Law
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Every Student Succeeds ACT  
2015

• No McKinney Vento for foster children any 
more

• School of origin if AGENCY decides in child’s 
BI

• Transportation costs to be determined btw 
school and agency 

• Child must be immediately enrolled, even if 
no records
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ESSA
• BI of child – appropriateness of setting and  

proximity of the school – transportation 
time can be considered but not the cost

• If not old school, then immediate 
enrollment in new school and then seek 
records

• Has to be a contract person with State Ed –
not the McKinney Vento person
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Families First   2018 
• More about funding for state and foster 

care agencies

• Will not have significant impact on those of 
us in the trenches and in court 

• Provides for IV-E funding for certain 
preventive programs

• Limits funding in certain congregate care 
situations
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Families First 2018
• 1 year of IV-E $ for a program in mental 

health or substance abuse, in home parent 
skills if children on verge of foster care 
regardless of other eligibility

• If not a family foster home,  only 2 weeks of 
IV-E to a congregate care unless they meet 
specific restrictions

• Fingerprinting for all adults in child care 
institutions
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Families First
• Electronic ICPC

• Model Foster Family Licensing

• Policies to Reduce JJ pop

• Limit of 6 children to a foster home with 
some exceptions

• Delay of adoption delink

• Some revisions of Chafee

• $$ for Kinship Navigator
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The Indian Child Welfare Act

1978 
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ICWA 25 U.S.C.A.
§1901 -1963

1978

FEDERAL LAW
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RECENT BIG CHANGES

“Baby Veronica” 6/25/13

US Supreme Court  

interpreted ICWA in a private

adoption case.

NEW REGULATIONS!

Effective 12/12/16 

New Federal Guidance
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• Unmarried and

• Under 18 years old and

• Member in a federally recognized tribe or

• Eligible to be a member and the biological 
child of a member

• NOTE: Statute uses term “member” some 
tribes use other terms like enrolled

WHO IS AN INDIAN CHILD?
A POLITICAL QUESTION
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• If child was ICWA before age 18 and the 
proceedings continue after age 18, ICWA 
will continue to apply 

• Requires that in every emergency, 
involuntary or voluntary proceedings, the 
court must inquire if anyone knows or has  
reason to know that the child may fit the 
ICWA definition 

• IF the court does not know, must make 
diligent efforts with tribes who may be 
child’s tribe 
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• If there is reason to think the child may be 
ICWA, court MUST apply ICWA until there 
is confirmation that the child is not ICWA 
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“Reason to Know”
• Anyone in case, any attorney, any tribe or 

tribal organization or agency says the child 
is Indian or that they have discovered info 
that indicates child is Indian

• Child gives the court reason to know

• Court learns that child or parent’s domicile 
is on a reservation

• Court learns child is or was a ward of a 
tribal court 

• Child or parent has a tribal ID cards
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What makes a child a “member” 
or eligible to be a member?

Up to each individual tribe

Again – may use different terms , 
such as enrollment
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Bottom Line:

• Only the sovereign entity of the tribe can 
determine if the child is an ICWA child as 
only they can determine if child is a 
member or enrollable as a member and a 
child of a member

• State court MAY NOT substitute the 
judgment of a tribe regarding a child 
being a member, being eligible to be a 
member or that a parent is a member
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• Child being placed in foster care due to 
abuse/neglect (or transferred)

• Child being placed on status offenses or 
voluntary where child cannot be returned 
upon demand

TO WHAT LEGAL PROCEEDINGS DOES IT 
APPLY?
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• Child custody with non-parent

• Termination proceedings

• Pre-adoptive placements

• Adoptions—including stepparent, public 
and private

MORE APPLICATIONS
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• Where is the case heard?  Who has 
jurisdiction?  State court?  Tribal court?  
Both?

• Exclusive jurisdiction – only can be 
handled by a tribal court 

• Transfer – can be moved from state court 
to tribal court

• Right to Intervene – tribe can be involved 
in the state court action

• § 1911
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TRIBE EXCLUSIVE JURISDICTION

• § 1911(a)

• Indian child - ward of a tribal court

• Indian child - resides or domiciled on a 
tribal reservation where tribe exercises 
exclusive jurisdiction over child custody 
proceedings – state court can determine 
residence or domicile

Mississippi Band of Choctaw v Holyfield 

490 US 30 (1989)
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Indian child who does not live on the 
reservation BUT subject to transfer to a 
tribal court or to intervention by tribe in 

state court proceeding 

So if it is not exclusive jurisdiction to tribal 
court the two options are:

Transfer or Intervention

§ 1911 (b) and (c)

STATE COURT JURISDICTION
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• Tribe or parent can ask for the transfer at any 
time

• Either parent (tribal or not) can oppose and stop 
the transfer

• State court must transfer if both tribe and 
parents want it and can only retain jurisdiction if 
there is “good cause”

• Transfer request can be made orally or in writing 

• Available “at any stage” in each proceeding

• Notify the tribal court of the transfer request  
and may request timely response if tribal court 
wants to decline

Copyright 2017 ABA Center on 
Children and the Law
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Can state court refuse?
• Either parent or tribe says NO, then NO

• “Advanced Stage” if notice was not 
provided until advanced stage– NO

• Not sufficient connection to  tribe – NO

• Prior proceeding where no request was 
made – NO

• Transfer might affect placement – NO

• Socio economic conditions or negative 
perceptions of tribes social services or 
court – NO 65



Notice of an Involuntary 
Proceeding

• Who gets noticed?

• § 1912

• The parents or Indian 
custodian 

• The child’s tribe

• By registered mail with 
return receipt 
requested OR NEW 
under the guidelines –
certified mail with 
return receipt 
requested 
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• Copies of the notices are to be sent to the 
Regional Director in each BIA Regional 
office and the BIA is to help located Indian 
parents and the tribe if possible also by 
registered or certified mail with return 
receipt requested or by personal delivery

• BIA Regional office will make reasonable 
and documented efforts to help locate the 
child’s tribe, the parents/the Indian 
custodian, w/in 15 days will inform the 
court about verification
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Notice
• Formal notice must be done exactly as law 

describes

• Each “new” proceeding requires notice

• Notice goes to all parents and custodians –
even if not tribal

• Do not need to notice if it is a wholly 
voluntary placement in foster care

• Can ALSO do electronic or personal delivery –
but not as a substitute 
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Emergency Placements
Absent extraordinary circumstances,  no 

emergency removal of an ICWA child should 
occur for more than 30 days without the 
proper ICWA procedures

Imminent Physical Damage or Harm to the 
Child is test

Remember court is supposed to be following 
ICWA if there is reason to believe child may 
be ICWA 
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Placement out of the Home 
• § 1912 (d) and (e) Qualified expert witness

• Likely to result in serious emotional or physical 
damage if child remains

• Clear and convincing burden of proof 

• “Active efforts” – actually accessing services 
and using culturally appropriate services  

• Emergency placement must cease 
immediately if placement no longer necessary 
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Who is this QEW and what are 
they supposed to do?

• Person must be able to testify to continued 
custody likely to result in serious emotional 
or physical damage and to the prevailing 
social and cultural standards of the child’s 
tribe and 

• Can be designated by the child’s tribe

• Cannot be the state social worker assigned 
to the Indian child’s matter
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Voluntary Placement or 
Surrender

• Parent of ICWA child can withdraw consent 
to a voluntary placement at any time, can 
file a written document or testify --child is 
to be returned

• Parent of an ICWA child can revoke 
surrender/ consent to an adoption before 
adoption occurs, can file a written 
document or testify --child is to be 
returned 72



TPR ISSUES
• § 1912 (f)  

• Qualified expert

• Return home would likely result in 
serious emotional or physical damage

• Beyond a reasonable doubt burden of 
proof

• Active efforts – must be documented 
by the court 
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ADOPTION ISSUES
• Surrender is revocable before final decree-

return to parent

• Adoption can be vacated for up to 2 years 
on fraud/duress grounds-, notice, hearing-
return to parent

• Where a parent who is consenting to an 
adoption wants anonymity, court and 
tribe must keep info confidential, also 
court can be closed
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FOSTER CARE PLACEMENTS
• Family setting, sibling attachment

• Reasonable proximity to their home, family, sibs 
and child’s special needs

• Preferences   -25 USC § 1925 (b)

– 1.extended family – Indian and non Indian family 

– 2.foster home licensed, approved, or specified by tribe 

– 3.Indian foster parents licensed or certified by 
state/county/ authorized agency NEW CHANGE- this 
means  at least one of the foster parents must be Indian 

– 4. institution approved by a tribe or operated by a tribe 
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Foster Care Placements

• Tribal resolution can establish different 
preferences and they would then apply 
provided it is least restrictive and 
appropriate to the child’s needs

• Can consider the preference of the child or 
the parent 
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ADOPTIVE PLACEMENTS

• Preferences – 25 USC§1915 (a)

• 1. Extended family members – Indian and 
non Indian family 

• 2. Members of child’s tribe

• 3. Other Indian families

• If tribe has a resolution for different order of 
preferences, tribal preferences will apply

• Can consider parent/ child’s wishes 

Copyright 2017 ABA Center on 
Children and the Law
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Can you deviate?
• Tribe has described different preferences 

by tribal resolution

• Request of parents for anonymity in a 
voluntary procedure after reviewing 
options

• Request of parent after reviewing options 

• Request of mature child

• Presence of sibling attachment 

• Extraordinary needs of the child 

• Nothing available at each level after 
diligent search active efforts to locate 

78



Not Good Cause to Deviate -

• “Ordinary” bonding with placement family 
that did not comply with ICWA – NO!

• Court may not deviate due to socio-
economic differences in placement 
alternatives
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FAILURE TO FOLLOW ICWA?

• Parent, child, Indian custodian or tribe 
may petition to invalidate a courts order 
which was in violation of Sections 
1911,1912, or 1913 – no need to prove 
that his or her rights were violated, only 
that the law was violated 
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Had Enough?

• There is likely to be more!  
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